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No. B255408

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
-~ SECOND APPELLATE DISTRICT, DIVISION SIX

GOLDEN STATE WATER COMPANY,
' Plaintiff and Appellant,

V8.
CASITAS MUNICIPAL WATER DISTRICT CASITAS MUNICIPAL WATER

DISTRICT COMMUNITY FACILITIES DISTRICT NO. 2013.1 OJAI; ALL PERSONS |

INTERESTED IN THE VALIDITY OF CASITAS MUNICIPAL WATER DISTRICT
- RESOLUTIONS NOS. 13.12,13.13 AND 13.14 ET AL,
' Defendants and Respondents.

_ On Appeal from the Ventur_a'Co'u'nty Superior Court
' - No. 56-2013-00433986-CU-WM-VTA
‘The Honorable Kent M. Kellegrew_- o

‘ APPLICATION FOR LEAVE TO FILE AMICUS CURIAE BRIEF
- INSUPPORT OF APPELLANT ‘
GOLDEN STATE WATER COMPAN Y

The Cal1forn1a Water Assomauon (“CWA”) through its. attorneys and pursuant to
.' the Callforma Rules of Court, Rule 8 200 subd1v151on (c) respectfully applles for leave ‘
to ﬁle the followmg amzcus curiae brief in support of Appellant Golden State Water
- ) Company (“Colden State’?)._ | | “

L j’ Idéntity a'nd Interest of Amzcus Curige

- CWA is a statewide organization representing California’s investor-owned water -

- utility service providers that are subject to the jurisdiction of the California Public

Utilities Commission (“CPUC”). CWA has a unique interest in the issues in this case as

'9020146.v1



| they relate to the water utilities’ efforts to .proy'ide the‘public with safe, reliable drrnking o
Vwater at rates reflecting the cost of providing that service. |
CWA is familiar with the facts of this case, the questrons i_nvolved, and the scope |
of parties’ presentations to date, and seeks to assist the court in addresSing the issue as to
‘whether Casitas Munieip:al Water_District (“Casitas MWD”),, a public water agencyb, _jby__ |
-creating:a cornrrlunity faeilities distriet pursuant to Goyernment -Code § 53311 .et seq. (the. -
";Meito;Roos Act), is authorized. to _acduire'all of -theassets of_a public water 'sys't_em
_hse'r'v'i‘ng the City of Ojai that. is _owned and operated by Golden State, an i.nvestor-owne'dl_
B water utrlrty subject to the Jurlsdlctlon of the CPUC. As the representatrve of water .
“ ut111t1es subJect to CPUC Jurlsdlctlon CWA is qualrﬁed to assist the court in determmlng
= : thls 1ssue Moreover CWA beheves that there is necessrty for the foregomg assrstance
2 Fundmg and Authorshlp | |

Pursuant to Ca11f0m1a Rules of Court rule 8. 20() subd1v1510n (c)(3) CWA states ;

. f that no party or counsel for a party in the pendlng appeal authored thrs proposed amzcus

- brlef or any part of i it, nor d1d they make any monetary contrlbutron to fund the

. 9020146.v1

R preparatlon or submlssron of the brref CWA is the only person or entlty that funded the - B
' preparatlon and submrssron of this apphcatron and the proposed amicus brlef !

e

_~ tis noted that Golden State isa member of CWA and pays dues ona regular ba515 but -
- Golden State has not made any payment related in any way to CWA’s preparatlon and
' submrssron of the proposed amicus brref » :



' 3 Conélusion

For the reasons set forth above, amicus curiae, CWA, respectfully requeSts that

the court accept the brief below for filing and consideration in this appellate procee‘ding.

Dated: January 28, 2015

-9020146.v1

NOSSAMAN LLP |

%ﬁ//@

Martm A. Mattes

Attorneys for Amicus Curiae

-California Water Association |
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L INTRODUCTION
Amicus curiae is the California Water Association (“CWA’F’), a statewide
" organization representing the interests of California’s inve_stor-owned water utilities
subject to the jurisdiction of the Califo'rnia Public Utilities Commission (“CPUC”).
CWA represents its member water utilities before the CPUC, other Califomia N
administrative agencies, such as the State 'Water Resources Control Board, the California
Legislature, and in state and federal courts on matters affecting the investor-owned water
»utllrty mdustry CPUC- regulated water ut111t1es Wthh group includes Appellant Golden
' _v State Water Company (“Golden State”) provrde reta1l water- ut111ty service to
approxrmately sixteen percent of Cahfomla S water service customers
CWA’s membershrp is d1verse in terms of slze geographlcal locatlon customer
| covrnposmon. water supply, and a host of other factors. But there is no more fundamental -
a concern shared among .Cahforma s113 1nyestorfowned Wate'r util_ities 'than for the use' o
by public agencies of their p’ower of eminent domain to.' seize 'ownership'of 'Water systems S
oyvned and operated by 1nvestor-owned companles CWA concurs in and supports the
'arguments presented by Golden State inits: September 25 2014 Openmg Brlef Whlle also‘ :
| seekmg, through this amzcus curzae brief, to 1nform the court of the 1ndustry S |
perspectlve on an 1ssue in thrs case that is of concern to all of CWA’s members
I STATEMENT OF THE CASE
- The issues before this court have been presented as: "(i) -_whether'theicondemnation
| of an operating public Water system through the use of eminent domain is a “p‘u'rchas'e’;'i '.
; that ’a-public. agency_ can ﬁnan,ce wrth bonds and »spec.ia_l property taires authorized by

C 1
. 9020146.v1



| Governrnent Code § 53311 et secj. (the “Mello-Roos Act™); and tii) whether’_._the _
condemnation results in a taking of intang.ible property that is not perrnitted under the
Mello-Roos Act. |
A key question,_ therefore, is not just whether Mello-Roos ﬁnancing r_nay beused -
.‘to fund a condemnation of propdeftyp but, also, whether Mello-Roos ﬁn_ancing can be used'
to fund the condemnation of an ongoing bu_s;’ness enterprt'se. The answer to'.that question '
. is: No. N ) | |
NI THE MELLO-ROOS ACT CANNOT BE UsED T(V)'P-“INANCE 'AN

" EMINENT DOMAIN ACTION THAT ACQUIRES AN ONGOING
BUSINESS ENTERPRISE

.’ , ; “? A public wat_e_r system S overall bu‘s‘ine’ss \}aiue includes not only the ‘vatue of -
tangtble _assets such as wells; pipes, purnps»,_'an_d storage tanks; but also the va_lue of o
B intangible assets, includin.g‘ husiness' g‘o‘odwil.l. (Ciu; Code §"65‘5.) Responde'nts hétve’
.f.referred derisively to Golden State s supposed lack of goodwﬂl in the commumty But
: such shallow d1sm1ssal of the value of busmess goodw1ll is an. 1ncorrect characterlzatlon.-. _‘
\., 1n the emment dontam conterct - | o

An emment domam actlon condemnlng an ongomg busmess enterprlse must =

e : compensate the ownet of the targeted busmess not ]ust for the tanglble property of the .

| }‘ 'busmess, but also-for its entlre gomg concem-value._ (Code_ C1v. Proc. § 1263.5‘10‘

| '[entrtllng the owner of a condemned busrness to compensatlon for loss of busmess o

o goodwrll] see also Communzly Development Com V. Asaro (1989) 212 Cal App 3d

o _1297 1301 1302 [explalnlng that “a comprehenswe rev1s1on to Cahfomla s emment

902014601 -



don'lain lavv” in 1975 'expressly authorized oompensation for the loss of business
goodwill].) In the case of a viable business enterprise, suoh as Golden'State’svwater 3
system serving the City of Ojai7 the going concern value could exceed by a wide margin
the value of tangible pro;;erty dediCated to the husiness. The difference beh&een the -
| going concern value — for vvhich compensation must be paid — and the value of tangible
v pfoperty, comprises the intangihle(assets of the business. -Intangible.assets rnay be :
;acoounted for under a variety of headings, t.h_elmo.st prominent of which i.s‘“business
goodwil‘l. |
| Be‘cause' this ease is not the condernnation aotion'itseiﬁ the record' does not'.eontain. _

 definitive evidence of such values. ‘However, frorrl this lack of evidence, 'rt'oannot be -

. assurned that the 1ntang1ble assets are of no 51gn1ﬁcant value Indeed CWA belleves the
o .v'opposu.e is the case.’ 2 In any event 1t would not be aoproprlate to reach a result on thls

~' 'record that assumes 1ntang1ble assets have llttle or no value, or, as dlscussed below that -

" they therefore could be acqulred through a Mello- Roos ﬁnancmg

R Respondents Casitas MWD and Casitas Municipal Water District Cornmunlty Facilities -
District No..2031.1 (together “Casitas”) argue that they will pay for the value of Golden
. State’s pipes, improvements and other tangible property by using the-income approach -
and thus concludesthat any compensation for Golden State’s 1ntang1ble assets would be -
- duplicative. (Casitas Respondents Brief, at 51.) Casitas is wrong. By way of example :

© ifan agency condemns a building, the bulldmg can be valued using the income -

90201461

“approach. But the income generated from the building is wholly separate and distinct
" from the business enterprise that uses that building and the profits the business enterprise’

- generates by operating the building. The condemmng agency must pay for both, even if
the owner of the building is the same as the owner of the business. Here, valuing a water. -

. utlhty s pipes, wells, and other tangible assets reflects only a portion of the i income
2 generated by the busmess enterpnse that utlhzes those 1mprovements ‘

.‘ ;



Another‘way of looking: atthe assets of an ongoing business "enterprise subject to
an eminent domain claim is to consider the compensation to be paid to the owner of the
targeted enterprise as a form of damages for 'deprivation of a viable future busine_ss.
oppjortunity. Those damages consis‘t of the value of tangible assets tal<en plus the present
value of future income to be eamed from the business. (People ex rel. Dept. of
| }T ransportation-v. Muller (1984) 36 Cal.3d 263, 271 [holdmg that “Courts have long -

B accepted that goodwﬂl may be measured by the capitalized value of the net 1ncome or

| _proﬁts of a busrness or by some srmllar method of calculatrng the present value of
: antlcrpated proﬁts ] ) The latter is another way of charactenzmg the 1ntang1ble assets of
' the busrness —the value ofi 1ts busrness goodw1ll

| Because the Mello-Roos Act expressly prov1des that ﬁnancmg pursuant to 1ts

terms may be used only to purchase real or other tanglble property wrth a useful 11fe of .

' ﬁve years or longer” (Gov Code § 53313 5) the acqulsltlon of 1ntang1b1e assets whether o

: characterlzed as the value of an ongomg busmess or as’ the payment of damages to
B ,compensate for the loss of an ongomg busrness concern, is not a purchase w1th1n the .- _ L
meamng of the statute v .» | | |
Whlle Mello-Roos ﬁnanclng can be used to pay 1nc1dental” expenses for 1tems
- »vother than tangrble property, such aspects of an ongorng busmess do not fall under the
: deﬁmtlon of “1n01dental expenses ” Under the Mello-Roos Act 1n01dental expenses. va‘re o

deﬁned to mclude expenses related to plannlng, orgamzrng a commumty facrlltles .

e dlstnct and constructrng the physwal facilities- authorlzed to be purchased by the statute. _' ”

.- 90201461 .

N _’(Gov Code § 533 17 ) The 1ntang1ble assets at 1ssue here cannot reasonably be sa1d to |



fall into any of these categories of expenses. In any event, the business goodwill of a
‘profitable ongoing business concern like Golden State is rrrore than “incidenta‘l” byv its
nature. |
- As discussed, the acquisition through condemnation is of anongoing business

venterprise-, includiug an acquisition of substant_ial intangible assets. It cannot be funded
b' 'bv the Mello-Roos Act, which by its terms is .available only.for' acquisition of tangible'
assets If one were to try to value the tanglble assets owned by the enterprlse and break
| "that value out from the value of the going busmess that would be the outer hmlt for

| whlch Mello-Roos funds could be used CWA submlts that the entrrety of any such
' v» acqulsmon would be an 1mproper use of Mello-Roos funds because 1t is the acqulsmon of
an ongomg busmess Even were the court were to .conclude that some part of the |
.acqulsmon was for tang1ble> broperty, the decisi_on in t_hi_s case 'should belimited to such |
3 speciﬁ_c proﬁertv; | | ' | -

" Iv. C’ONCL’USION:

The trial court S dec1s1on is ﬂawed because it falls to recogmze the 11m1tat1ons on .. .

‘the use ,of Mello-Roos ﬁnancmg to COndemn an operatmg pub11c wate‘r system Zan : -
g ongomg bus1ness enterpr1se the Value of whlch far exceeds the value of 1ts wells p1pes
: pumps tanks trucks and other tanglble assets If th1s court were to sustam the broad

. i_nt'erpret_ati'on applied by the trial court, ',conde_rnn_i_n'g public' agenCies would_ be able. to.

S éﬁlploy' and ‘apply Mello-Roos_bond fundmg far ‘beyondl;thei'pla'in v_vords and-ihte_nt of ,the_ -

o statute. Thishas the potential to impair the business_ operations and prospects of investor- -

- owned vvater utilities across the state. For the reasons set forth above, and those stated in

. 9020146.v1



‘Golden State’s principal brlefs on the merits, CWA respectfully urges this court to

reverse the dec151on of the court below.

January 28,2015

~ 9020146.v1

Respectfully submitted,

' NOSSAMAN LLP

%/MMK

Martm A. Mattes

Attorneys for Amicus Curiae. 4
California Water Association
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